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In these appeals against
the judgment and orders of the
Punjab and Haryana High
Court, a very important question
of law arises for our decision:
whether the High Court in
exercise of its writ jurisdiction
under Article 226 of the
Constitution can lay down the
procedure for the selection and
appointment of the Chairman of
the State Public Service
Commission and quash his
appointment in appropriate
cases.

Facts: The relevant facts
very briefly are that by
notification dated 07.07.2011,
the State Government of Punjab
appointed Mr. Harish Dhanda
as the Chairman of the Punjab
Public Service Commission.
On 10.07.2011, the respondent
No.1 who was an Advocate
practicing at the Punjab and
Haryana High Court,
Chandigarh, filed a public
interest litigation under Article
226 of the Constitution (Writ
Petition No.11846 of 2011)
praying for a mandamus
directing the State Government
to frame regulations governing
the conditions of service and
appointment of the Chairman
and/or the Members of the
Public Service Commission as
envisaged inArticle 318 of the
Constitution of India. The
respondent No.1 also prayed
for a direction restraining the
State Government from
appointing Mr. Harish Dhanda
as the Chairman of the Punjab
Public Service Commission in
view of the fact that his
appointment does not fall within
the parameters of integrity,
impartiality and independence
as reiterated time and again by
this Court. The Division Bench
of the High Court, after hearing
the learned counsel for the writ
petitioner and the learned
Additional Advocate General for
the State of Punjab, passed an
order on 13.07.2011 holding
that even though Article 316 of
the Constitution does not
prescribe any particular
procedure for appointment of
Chairman of the Public Service
Commission, having regard to
the purpose and nature of the
appointment, it cannot be
assumed that the power of
appointment need not be
regulated by any procedure.
Relying on the judgments of
this Court in the case of In R/O
Dr. Ram Ashray Yadav,
Chairman, Bihar Public Service

Commission [(2000) 4 SCC
309], Ram Kumar Kashyap and
another vs. Union of India and
another (AIR 2010 SC 1151)
and In Mehar Singh Singh
Saini, Chairman, HPSC and
others [(2010) 13 SCC 586],
the Division Bench held that it
is not disputed that the persons
to be appointed as Chairman
and Members of the Public
Service Commission must have
competence and integrity. The
Division Bench of the High
Court further held that a
question, therefore, arises as
to how such persons are to be
identified and selected for
appointment as Chairman of the
Public Service Commission
and whether, in the present
case, the procedure adopted
was valid and if not, the effect
thereof. The Division Bench
further observed that these
questions need to be
considered by a Bench of three
Judges and referred the matter
to the Bench of three Judges
of the High Court.

Pursuant to the order
dated 13.07.2011 of the Division
Bench, the Chief Justice of the
High Court constituted a Full
Bench. On 19.07.2011, the Full
Bench of the High Court passed
an order calling for certain
information from the State
Government of Punjab and the
Punjab Public Service
Commission on the number of
posts filled up by the Public
Service Commission in the last
five years, the number of posts
taken out from the purview of
the Public Service Commission
in the last five years and
regulations, if any, framed by
the State Government. On
01.08.2011, the Full Bench of
the High Court also passed
orders requiring the Union of
India to furnish information on
three questions:

(1) Whether there were
any criteria or guidelines to
empanel a candidate for
consideration for appointment
as a Member of the Union India
Public Service Commission; (2)
Which authority or officer
prepares such panel; and (3)
What methodology is kept in
view by the authority while
preparing the panel.

Aggrieved by the order
dated 13.07.2011 of the Division
Bench of the High Court and
the orders dated 19.07.2011
and 01.08.2011 of the Full
Bench of the High Court, the
State of Punjab filed Special

Leave Petitions (C) Nos.22010-
22012 of 2011 before this Court.
On 05.08.2011, this Court,
while issuing notice in the
Special Leave Petitions, made
it clear that issuance of notice
in the Special Leave Petitions
will not come in the way of the
High Court deciding the matter
and the State of Punjab is at
liberty to urge all contentions
before the High Court.
Accordingly, the Full Bench of
the High Court heard the
matters on 08.08.2011 and
directed the Chief Secretary of
the State of Punjab to remain
present at2.00 P.M. along with
the relevant files which contain
the advice of the Chief Minister
to the Government. The Chief
Secretary of the State of
Punjab produced the original
files containing the advice of the
Chief Minister to the Governor
of Punjab and after seeing the
original files, the Full Bench of
the High Court returned the
same and reserved the matter
for judgment.

Thereafter, the Full Bench
of the High Court delivered the
judgment and order dated
17.08.2011 directing that till
such time a fair, rational,
objective and transparent policy
to meet the mandate of Article
14 is made, both the State of
Haryana and the State of
Punjab shall follow the
procedure detailed hereunder
as part of the decision-making
process for appointment as
Members and Chairman of the
Public Service Commission:-

There shall be Search
Committee constituted under
the Chairmanship of the Chief
Secretary of the respective
State Governments.

The Search Committee
shall consist of at least three
members. One of the members
shall be serving Principal
Secretary i.e. not below the
rank of Financial
Commissioner and the third
member can be serving or
retired Bureaucrat not below
the rank of Financial
Commissioner, or member of
the Armed Forces not below the
rank of Brigadier or of equivalent
rank.

The Search Committee
shall consider all the names
which came to its notice or are
forwarded by any person or by
any aspirant. The Search
Committee shall prepare panel
of suitable candidates equal to
the three times the number of

vacancies. While preparation of
the panel, it shall be specifically
elicited about the pendency of
any court litigation, civil or
criminal, conviction or otherwise
in a criminal court or civil court
decree or any other
proceedings that may have a
bearing on the integrity and
character of the candidates.

Such panel prepared by
the Search Committee shall be
considered by a High Powered
Committee consisting of
Hon’ble Chief Minister, Speaker
of Assembly and Leader of
Opposition.

It is thereafter, the
recommendation shall be
placed with all relevant
materials with relative merits of
the candidates for the approval
of the Hon’ble Governor after
completing the procedure
before such approval.

The proceedings of the
Search Committee shall be
conducted keeping in view the
principles laid down in Centre
for Public Interest Litigation’s
case (supra). By the order
dated 17.08.2011, the Full
Bench of the High Court also
ordered that the writ petition be
listed before the Division Bench
to be constituted by the Chief
Justice of the High Court.

Pursuant to the judgment
dated 17.08.2011, the Division
Bench constituted by the Chief
Justice of the High Court
quashed the appointment of Mr.
Harish Dhanda as Chairman of
the Punjab Public Service
Commission and disposed of
the writ petition of respondent
No.1 in terms of the judgment
of the Full Bench. Aggrieved,
the State of Punjab, State of
Haryana and Mr. H.R. Dhanda
have filed these appeals
against the judgment and
orders dated 17.08.2011 of the
Full Bench and the Division
Bench of the High Court.

This Court has had the
occasion to consider the
qualities which a person should
have for being appointed as
Chairman and Member of
Public Service Commission
and has made observations
after considering the nature of
the functions entrusted to the
Public Service Commissions
under Article 320 of the
Constitution. In Ashok Kumar
Yadav & Ors. v. State of
Haryana & Ors. (supra), a
Constitution Bench of this
Court speaking through P.N.
Bhagwati, J, observed: “We

would therefore like to strongly
impress upon every State
Government to take care to see
that its Public Service
Commission is manned by
competent, honest and
independent persons of
outstanding ability and high
reputation who command the
confidence of the people and
who would not allow themselves
to be deflected by any
extraneous considerations from
discharging their duty of
making selections strictly on
merit.” In R/O Dr. Ram Ashray
Yadav, Chairman, Bihar Public
Service Commission (supra),
Dr.A.S. Anand, C.J. speaking
for a three Judge Bench,
cautioned: “The credibility of
the institution of a Public
Service Commission is founded
upon the faith of the common
man in its proper functioning.
The faith would be eroded and
confidence destroyed if it
appears that the Chairman or
the members of the
Commission act subjectively
and not objectively or that their
actions are suspect. Society
expects honesty, integrity and
complete objectivity from the
Chairman and members of the
Commission. The Commission
must act fairly, without any
pressure or influence from any
quarter, unbiased and
impartially, so that he society
does not lose confidence in the
Commission. The high
constitutional trustees, like the
Chairman and members of the
Public Service Commission
must forever remain vigilant and
conscious of these necessary
adjuncts.”

|, therefore, hold that even
though Article 316 does not
specify the aforesaid qualities
of the Chairman of a Public
Service Commission, these
qualities are amongst the
implied relevant factors which
have to be taken into
consideration by the
Government while determining
the competency of the person
to be selected and appointed
as Chairman of the Public
Service Commission under
Article 316 of the Constitution.
Accordingly, if these relevant
factors are not taken into
consideration by the State
Government while selecting
and appointing the Chairman of
the Public Service Commission,
the Court can hold the selection
and appointment as not in
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accordance with the
Constitution. To quote De
Smith’s Judicial Review, Sixth
Edition: “If the exercise of a
discretionary power has been
influenced by considerations
that cannot lawfully be taken
into account, or by the disregard
of relevant considerations
required to be taken into
account (expressly or
impliedly), a court will normally
hold that the power has not
been validly exercised. (Page
280)

In the result, | am not
inclined to interfere with the
impugned order of the Division
Bench of the High Court dated
17.08.2011 quashing the
selection and appointment of
Mr. Harish Dhanda as Chairman
of the Punjab Public Service
Commission, but | set aside
the judgment dated 17.08.2011
of the Full Bench of the High
Court. Considering, however,
the fact that the State
Government of Punjab has
already selected and appointed
Lt. Gen. R.A. Sujlana as the
Chairman of the Punjab Public
Service Commission, | am not
inclined to disturb his
appointment only on the ground
that his appointment was
consequential to the judgment
dated 17.08.2011 of the Full
Bench of the High Court which
| have set aside. The appeal of
the State of Punjab is partly
allowed and the appeal of the
State of Haryana is allowed, but
the appeal of Mr. Harish Dhanda
is dismissed. The parties to
bear their own costs.

(A. K. Patnaik)

Two features clearly stand
out from a bare reading of Article
316 of the Constitution, and
these are: (1) No qualification
has been laid down for the
appointment of the Chairperson
of a State Public Service
Commission. Theoretically
therefore, the Chief Minister of
a State can recommend to the
Governor of a State to appoint
any person walking on the
street as the Chairperson of the
State Public Service
Commission. (2) The
Chairperson of the State Public
Service Commission is provided
security of tenure since the term
of office is fixed at six years or
until the age of 62 years,
whichever is earlier. The
security of tenure is confirmed
by the provision for removal of
the Chairperson of the State
Public Service Commission
from office as provided for in
Article 317 of the Constitution.
This reads as follows: “317.
Removal and suspension of a
member of a Public Service
Commission.—(1) Subject to
the provisions of clause (3), the
Chairman or any other member
of a Public Service Commission
shall only be removed from his
office by order of the President
on the ground of misbehaviour
after the Supreme Court, on
reference being made to it by
the President, has, on C.A. No.
7640 of 2011 inquiry held in
accordance with the procedure
prescribed in that behalf under
Article 145, reported that the
Chairman or such other

member, as the case may be,
ought on any such ground to
be removed.

The President, in the case
of the Union Commission or a
Joint Commission, and the
Governor, in the case of a State
Commission, may suspend
from office the Chairman or any
other member of the
Commission in respect of
whom a reference has been
made to the Supreme Court
under clause (1) until the
President has passed orders
on receipt of the report of the
Supreme Court on such
reference.

Notwithstanding anything
in clause (1), the President
may by order remove from
office the Chairman or any
other member of a Public
Service Commission if the
Chairman or such other
member, as the case may
be,— (a) is adjudged an
insolvent; or (b) engages during
his term of office in any paid
employment outside the duties
of his office; or (c) is, in the
opinion of the President, unfit
to continue in office by reason
of infirmity of mind or body.

If the Chairman or any
other member of a Public
Service Commission is or
becomes in any way
concerned or interested in any
contract or agreement made by
or on behalf of the Government
of India or the Government of a
State or participates in any way
in the profit thereof or in any
benefit or emolument arising
therefrom otherwise than as a
member and in common with
the other members of an
incorporated company, he
shall, for the purposes of clause
(1), be deemed to be guilty of
misbehaviour.”

An aspect that clearly
stands out from a reading of
Article 317 is that the
Chairperson of the State Public
Service Commission can be
removed from office on the
ground of C.A. No. 7640 of 2011
misbehaviour only after an
inquiry is held by this Court on
a reference made by the
President and that inquiry
results in a report that he or
she ought to be removed on
such ground. The Governor of
the State is not empowered to
remove the Chairperson of the
State  Public  Service
Commission even though he or
she is the appointing authority.
There are, of course, other
grounds mentioned in Article
317 of the Constitution but
none of them are of any
concern for the purposes of
this case.

A reading of Article 316
and Article 317 of the
Constitution makes it clear
that to prevent the person
walking on the street from
being appointed as the
Chairperson of a State Public
Service Commission, the
Constitution has provided that
the appointment is required to
be made by the Governor of the
State, on advice. Additionally,
the Chairperson has security
of tenure to the extent that that
person cannot be effortlessly
removed from office even by

the President as long as he or
she is not guilty of proven
misbehaviour, or is insolvent, or
does not take up any
employment or is not bodily or
mentally infirm. There is,
therefore, an in-built
constitutional check on the
arbitrary appointment of a
Chairperson of a State Public
Service C.A. No. 7640 of 2011
Commission. The flip side is
that if an arbitrary appointment
is made, removal of the
appointee is a difficult process.

If the person walking on
the street is appointed in a
Godforbid kind of situation, as
the Chairperson of a State
Public Service Commission,
what remedy does an aggrieved
citizen have? This question
arises in a unique backdrop, in
as much as no eligibility
criterion has been prescribed
for such an appointment and
the suitability of a person to
hold a post is subjective.

Functional test

The employment embargo
laid down in the Constitution
and the functions of a Public
Service Commission also
indicate that its Chairperson
has a constitutional status.

Article 319 of the
Constitution provides that on
ceasing to hold office, the
Chairperson of a State Public
Service Commission cannot
take up any other employment
either under the Government of
India or under the Government
of a State, except as the
Chairperson or member of the
Union  Public  Service
Commission or as the
Chairperson of any other State
Public Service Commission.

Among other things, the
functions of the State Public
Service Commission include,
as mentioned in Article 320 of
the Constitution, conducting
examinations for appointments
to the services of the State. The
State Public  Service
Commission may also be
consulted by the President or
the Governor of the State,
subject to regulations that may
be made in that behalf, on all
matters relating inter alia to
methods of recruitment to civil
services and for civil posts and
on the principles to be followed
in making appointments to civil
services and posts.

The remedy

What then is the remedy
to a person aggrieved by an
appointment to a constitutional
position like the Chairperson of
a Public Service Commission?
However, in a unique situation
like the present, where a writ
of quo warranto may not be
issued, it becomes necessary
to mould the relief so that an
aggrieved person is not left
without any remedy, in the
public interest. This Court has,
therefore, fashioned a writ of
declaration to deal with such
C.A. No. 7640 of 2011 cases.
Way back, in T. C. Basappa v.
T. Nagappa [1955] 1 SCR 250
it was said: "The language
used in articles 32 and 226 of
our Constitution is very wide
and the powers of the Supreme
Court as well as of all the High
Courts in India extend to

issuing of orders, writs or
directions including writs in the
nature of habeas corpus,
mandamus, quo warranto,
prohibition and certiorari as may
be considered necessary for
enforcement of the fundamental
rights and in the case of the High
Courts, for other purposes as
well. In view of the express
provisions of our Constitution we
need not now look back to the
early history or the procedural
technicalities of these writs in
English law, nor feel oppressed
by any difference or change of
opinion expressed in particular
cases by English Judges".

In In R/O Dr Ram Ashray
Yadav, Chairman, Bihar Public
Service Commission, (2000) 4
SCC 309 this Court considered
the functional requirements of
the Public Service Commission
and what is expected of its
members and held: “Keeping in
line with the high expectations
of their office and need to
observe absolute integrity and
impartiality in the exercise of
their powers and duties, the
Chairman and members of the
Public Service Commission are
required to be selected on the
basis of their merit, ability and
suitability and they in turn are
expected to be models
themselves in their functioning.
The character and conduct of the
Chairman and members of the
Commission, like Caesar's wife,
must therefore be above board.
They occupy a unique place and
position and utmost objectivity
in the performance of their duties
and integrity and detachment are
essential requirements
expected from the Chairman and
members of the Public Service
Commissions.”

This Court asserted the
necessity of transparency in the
appointment to such
constitutional positions. It was
said: “This unfortunate episode
teaches us an important lesson
that before appointing the
constitutional authorities, there
should be a thorough and
meticulous inquiry and scrutiny
regarding their antecedents.
Integrity and merit have to be
properly considered and
evaluated in the appointments
to such high positions. It is an
urgent need of the hour that in
such appointments absolute
transparency is required to be
maintained and demonstrated.
The impact of the deeds and
misdeeds of the constitutional
authorities (who are highly
placed), affect a very large
number of people for a C.A. No.
7640 of 2011 very long time,
therefore, it is absolutely
imperative that only people of
high integrity, merit, rectitude
and honesty are appointed to
these constitutional positions.”

The independence of the
post of the Chairperson or the
member of the Punjab Public
Service Commission cannot be
forgotten or overlooked. That
independence is attached to the
post is apparent from a reading
of the Punjab State Public
Service Commission
(Conditions of Service)
Regulations, 1958 framed by
the Governor of Punjab in
exercise of power conferred by

Article 318 of the Constitution.

Conclusion:

The appointment of the
Chairperson of the Punjab
Public Service Commission
is an appointment to a
constitutional position and
is not a “service matter”. A
PIL challenging such an
appointment is, therefore,
maintainable both for the
issuance of a writ of quo
warranto and for a writ of
declaration, as the case
may be.

In a case for the
issuance of a writ of
declaration, C.A. No. 7640 of
2011 exercise of the power of
judicial review is presently
limited to examining the
deliberative process for the
appointment not meeting the
constitutional, functional and
institutional requirements of
the institution whose integrity
and commitment needs to be
maintained or the appointment
for these reasons not being in
public interest.

The circumstances of
this case leave no room for
doubt that the notification
dated 7th July 2011 appointing
Mr. Harish Rai Dhanda was
deservedly quashed by the
High Court since there was no
deliberative process worth the
name in making the
appointment and also since
the constitutional, functional
and institutional requirements
of the Punjab Public Service
Commission were not met.

In the view that | have
taken, there is a need for a
word of caution to the High
Courts. There is a likelihood
of comparable challenges
being made by trigger-happy
litigants to appointments
made to constitutional
positions where no eligibility
criterion or procedure has
been laid down. The High
Courts will do well to be
extremely circumspect in
even entertaining such
petitions. It is necessary to
keep in mind that sufficient
elbow room must be given to
the Executive to make C.A.
No. 7640 of 2011
constitutional appointments
as long as the constitutional,
functional and institutional
requirements are met and the
appointments are in
conformity with the indicators
given by this Court from time
to time.

Given the experience in
the making of such
appointments, there is no
doubt that until the State
Legislature enacts an
appropriate law, the State of
Punjab must step in and take
urgent steps to frame a
memorandum of procedure
and administrative guidelines
for the selection and
appointment of the
Chairperson and members of
the Punjab Public Service
Commission, so that the
possibility of arbitrary
appointments is eliminated.

The Civil Appeals are
disposed of as directed by
Brother Patnaik.

(Madan B. Lokur)
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